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BGC (AUSTRALIA) PTY LTD, TOWN PLANNING APPEAL TRIBUNAL, HEARING PROCESS 

1287. Hon Dee Margetts to the Parliamentary Secretary representing the Minister for Planning and 
Infrastructure 

I refer to the September 2003 edition of The Greener Times, the news magazine published by the Conservation 
Council of Western Australia, and the article that appears on page 5 ‘BGC Tests WA’s Environmental Approval 
Process’ - 

(1) Is the Minister for Planning and Infrastructure aware that for the first time ever the Town Planning 
Appeal Tribunal, under new President Peter McGowan, has decided to hear planning and environmental 
matters before the EPA’s Public Environmental Review process has run its full course, and that the case 
relates to a proposal by Mr Len Buckeridge of BGC (Australia) Pty Ltd? 

(2) Is the Minister for Planning and Infrastructure aware that former Planning Minister, now BGC 
employee, Graham Kierath diligently watched over his company’s progress in the Town Planning 
Appeal Tribunal, during several days of witness statements and cross examinations? 

(3) Given that Graham Kierath was Planning Minister from January 9 1997 to February 10 2001, and Peter 
McGowan had served as an acting deputy chair of the tribunal since December 1997, does the Minister 
agree that there could be a perception that the preview working relationship between Peter McGowan 
and Graham Kierath could have influence Peter McGowan’s decision to hear the case BGC (Australia) 
Pty Ltd v Shire of Northam and Brian Dibble and Simon Sorokine, prior to the completion of the 
Environmental Protection Act 1986’s Part IV Environmental Impact Assessment process? 

(4) Does the Minister continue to have confidence in the decision of Peter McGowan as President of the 
Town Planning Appeal Tribunal? 

Hon KEN TRAVERS replied: 

(1)-(4) The Tribunal is an independent body. Hearings of the Tribunal are conducted in a transparent manner 
and its decisions are subject to review where an error of law arises.  Further, the integrity of public 
servants and judicial officers should not be impugned without evidence. The Minister has every 
confidence that President McGowan's decision was untainted by the involvement of Mr Kierath in the 
case. Quite frankly, the postulation by the Member that the fact the President served on the Tribunal at 
the same time as Mr Kierath was Planning Minister is evidence of a special relationship between the 
two is ludicrous and an unwarranted slur on a judicial officer. The member has a responsibility to use 
the privilege of this place judiciously. 

Arising from the Tribunal’s decision in this matter, the Full Court of the Supreme Court has considered 
an Application by the State Crown Solicitor for the Environmental Protection Authority for a Writ of 
Prohibition and Stay of Proceedings against the Tribunal.  The Full Court found that the Town Planning 
Appeal Tribunal is a “State instrumentality” and hence bound by the Environmental Protection Act.  
Accordingly, the Court concluded that the Tribunal could hear the appeal but not make any decision 
that could have the effect of causing or allowing the proposal until the necessary authority was obtained 
under the Environmental Protection Act. 

In this case the Tribunal identified a possible ambiguity in the relevant legislation and its consideration 
of the matter has lead to clarification in the Supreme Court of the relevant provisions of the legislation. 

 


